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SectionA：GeneralProvisions

ArtiCIe１８．１：Defnnitions

LForthepurposesofthisChapter：

BerneConventionmeanstheBe7"ｅＣｏ"ve'7"o〃んｱｫﾙｅＰ7℃Zec"o77q/Z,”α7γα”
少加"ｃ恥７．庵,asrevisedatParis,Ｊｕｌｙ24,1971；

BudapestTreatymeanstheBzﾉ卿e師乃eaJtyo"ﾉﾙe血jel77α"O"αﾉRecog7”o〃Q/WI7e
Deposなq/露M1icﾉ℃o7ga刀jis77iM〕γZﾙePz”o3esq/Ｐａｒe"ZＰ7℃cedb"e(1977),asamended
onSePtember26，１９８０；

DeclarationonTRIPSandPublicHealthmeanstheDec/”α"o刀ｏ７２ｒﾙeZRZPS

Ag花e"7e戒α"〃ＰｚＩ６"ｃＨｇα肋（ＷＴ/MIN(01)/DEC/2)，adoptedonNovemberl4，
2001；

geographicalindicationmeansanindicationthatidentifIesagoodasoriginatingin
theterritol･yofaPartyboraregionorlocalityinthatterritol｡y§whereagivenquality§
reputationorothercharacteristicofthegoodisessentiallyattributabletoits
geographicalorigin；

intellectualpropertyreferstoallcategoriesofintellectualpropertythatarethe
subjectofSectionslthrough7ofPartlloftheTRIPSAgreement；

MadridProtocolmeanstheP7℃roco/Ｒｅ/α"7Ｚｇｊｏ油ｇＭｎＩ的”497今ee"7e”ＣＯ"c”"j7Zg
ｵﾙe肋”刀α"o刀α/Regなかαがo刀Q/Mqr肺,doneatMadrid,June27,1989；

]ParisConventionmeansthePa7なＣＯ"ve""o〃ん7．ﾉﾙｅＰ７℃Zec"o〃ｑ/､恥”s"iαノ
Pmper肌asrevisedatStockholm,July14,1967；

perfbrmancemeansaperfbrmancefixedinaphonogramunlessotherwiseSpecified：且

withrespecttocopyrightandrelatedl･ights,thetermrighttoauthol･iseorprohibit
referstoexclusiverights；

SingaporeTrealymeanstheSji昭”０７℃刀℃α〃ｏ〃ﾉﾙｅＬａｗＱ/Ｗα火"7αγ胸,doneat
Singapore,Marcｈ27,2006；

UPOV1991meansthe刀wfe伽"o77alICo771'e７７"o77允7/〃ｅＰ７℃rec"o〃Q/ＩＶｃｗ妬ﾉe"ａｓ
q/アノα脇asrevisedatGeneva,Marchl9,1991；

WCTmeansthe砿ZPOCOjn)WgAlf乃eαりﾉ,doneatGeneva,December20,1996；
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WIPOmeanstheWOrldlntellectualPropertyOrganization；

Forgreatercertainty§workincludesacinematographicwork,photographicworkand
computel･program;ａｎｄ

WPPTmeansthe”POPer/b7777α刀cesa77cfPﾙo刀o97忽α777ｓ乃eα〃，doneatGeneva・
December20，１９９６．

2．ForthepmposesofArticle18.8（NationalTreatment)，Article18.31(a）

(AdministrativeProceduresfbrtheProtectionorRecognitionofGeographical
lndications)andArticle18.62.1(RelatedRights)：

anationalmeans,inrespectoftherelevantright,apersonofaPartythatwouldmeet

thecriteriafbreligibilityfbrprotectionprovidedfbrintheagreementslistedinArticle
l8.7(IntemationalAgreements)ortheTRIPSAgreement．

Article18.2ﾐObjectives

Theprotectionandenfbrcementofintellectualpropertyrightsshould
contributetothepromotionoftechnologicalinnovationandtothetransferand
disseminationoftechnologyうtothemutualadvantageofproducersandusersof
technologicalknowledgeandinamannerconducivetosocialandeconomicwelfare，
andtoabalanceofrightsandobligations．

Article１８．３：Principles

1．ＡＰａｒｔｙｍａｙ３ｉｎｆｂｒｍｕｌａｔｉｎｇｏｒａｍｅndingitslawsandregulations，adopt

measuresnecessarytoprotectpublichealthandnutrition,andtopromotethepublic

interestinsectorsofvitalimportancetotheirsocio-economicandteclmological
development,providedthatsuchmeasuresareconsistentwiththeprovisionsofthis
Chapter．

Appropriatemeasures,providedthattheyareconsistentwiththeprovisionsofワ
ー ●

thisChaptelもmaybeneededtopreventtheabuseofintellectualpropertyrightsby
rightholdersortheresorttopracticeswhichunl･easonablyrestraintradeoradversely
affecttheintemationaltransferofteChnology6

Article１８．４：UnderstandingsinRespectofthisChapter

Havingregardto‘theunderlyingpublicpolicyobjectivesofllationalsystems・ジ

thePal･tiesl･ecognisetheneedto：

(a）promoteinnovationandcreativity；
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(b）facilitatethedi範1sionofinfblmation,knowledge,technologybculture
andthearts;ａｎｄ

(c）fbstercompetitionandopenandefficientmarkets：

throughtheirrespectiveintellectualpropertysystems,whilerespectingtheprinciples
oftransparencyanddueprocess，andtakingintoaccounttheinterestsofrelevant
stakeholders,includingrightholders,serviceproviders,usersandthepublic．

Article１８．５：NatureandScopeofObligations

EachPartyshallgiveeffecttotheprovisionsofthisChaptel｡、APartymayうbut
shallnotbeobligedto,providemoreextensiveprotectionfb喝orenfbrcementof；
intellectualpropertyrightsunderitslawthanisrequiredbythisChapter,provided
thatsuchprotectionorenfbrcementdoesnotcontravenetheprovisionsofthis
Chapter・EachPartyshallbefieetodeterminetheappropriatemethodof
implementingtheprovisionsofthisChapterwithinitsownlegalsystemandpractice．

Article18.6:UnderstandingsRegardingCertain]PublicHealthMeasures

1．ThePartiesa髄rmtheircommitmenttotheDeclaratｉｏｎｏｎＴＲ]OPSandPublic

Health・Inparticula喝thePartieshavereachedthefbllowingunderstandingsregarding
thisChapter：

(a）

(b〕

TheobligationsofthisChapterdonotandshouldnotpreventaParty
fi･omtakingmeasurestoprotectpublichealth・Accordingly§while
reitel･atingtheircommitmenttothisChapteいhePartiesaf6irmthatthis
Chaptercanandshouldbeinterpl･etedandimplementedinamanner
supportiveofeachParty，srighttoprotectpublichealthand，in
particulaEtopromoteaccesstomedicinesfbrall・EachPartyhasthe
righttodetelminewhatconstitutesanationalemergencyorother
circumstancesofextremeurgency，itbeingunderstoodthatpublic
healthcrises，includingthoserelatingtoHIV/ＡＩＤＳ，ｔｕberculosis，
malariaandotherepidemics，canrepl･esentanationalemergencyor
othercircumstancesofextremeurgency．

Inrecognitionofthecommitmenttoaccesstomedicinesthatare

suppliedinaccordance・withtheDecisionoftheGeneralCouncilof

August30,2003ｏｎｔｈｅｊ"ﾉe"7e"”"o刀Q/Ｐａ７ａｇ７”ル８なq/､rﾙeDoﾙa
Dec/α７．α"ｏ７７ｏ刀rﾙemIP8Ag7℃e717e"Zαﾉ7ＪＰｚｌＩ６"ｃＨｾα"ル(ＷＴ/L/540）
andtheWTOGeneralCouncilChailma､，ｓStatementAccompanying
theDecisiｏｎ(JOB(03)/177,ＷT/GC/Ｍ/82),aswellastheDecisionof
theWTOGeneralCouncilofDecember6,２００５onthe47"e刀”e祁”
伽jrRZjDS４８７℃e"，e"/,（ＷＴ/L/641）ａｎｄtheWTOGeneralCouncil
Chairperso､，sStatementAccompanyingtheDecision(JOB(05)319and
Corr、１，ＷT/GC/Ｍ/lOO）（collectivelybthe“TRIPS/healthsolution，,)，
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(c〕

thisChapterdoesnotandshouldnotpreventtheeffectiveutilisationｏｆ
ｔｈｅＴＲｍＰＳ/healthsolution．

Withrespecttotheafbrementionedmattersaifanywaiverofany

pl･ovisionoftheTRIPSAgreement,ｏｒａｎｙａｍｅｎｄｍｅｎｔｏｆｔｈｅＴＲ]ＰＳ
Agreement,entersintofbrcewithrespecttotheParties,andaParty，s
applicationofameasureinconfbrmitywiththatwaiveroramendment
iscontrarytotheobligationsofthisChaptel3thePartiesshall
immediatelyconsultinordertoadaptthisChapterasappropriateinthe
lightofthewaiveroramendment．

2．EachPartyshallnotify§ｉｆｉｔｈａｓｎｏｔａｌｒｅａｄｙｄｏｎｅｓｏ，theWTOofits

acceptanceoftheP7WoＣＯ／a777e77飯7壇ﾉﾙｅＺＲＩＰＳ４ｇ７℃e"ze砿doneatGenevaon
December6,2005.

Article18.7:InternatiionalAgreements

l．ＥａｃｈＰａｒｔｙａ筋rmsthatithasratifiedoraccededtothefbllowingagreements：

（a）PalIe”CoQpeγαがo７７刀℃α肌asamendedSeptember28,1979；

（b）ParisConvention;and

（c）BerneConvention．

2．EachPartyshallratifyoraccedetoeachofthefbllowingagreements,ifitis

notalreadyaPartytothatagreement,bythedateofentryintofbrceofthisAgreement
fbrthatParty：

(a）MadridProtocol；

(b）BudapestTTeaty；

(c）SingaporeTreaty;］

(d）UPOVl991;２

(e）WCT;and

(f）WPP]Ｅ

IAPartymaysatisfytheobligationsinparagraph2(a)and２(c)byratifyingoraccedingtoeitherthe
MadridProtocolortheSingaporeTreaty、
2Annexl8-Aappliestothissubparagraph．
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Article１８．８：NationalTreatment

旬

1．Inrespectofallcategoriesofintellectualpl･opertycoveredinthisChapter,。
eachPartyshallaccordtonationalsofanotherPartytreatmentnolessfiavourablethan
itaccordstoitsownnationalswithregardtotheprotection4ofintellectualproperty
rights．

2．Withrespecttosecondaryusesofphonogramsbymeansofanalog
communicationsandfi･eeover-the-airbroadcastingandothernon-interactive

communicationstothepublic,howev“aPartymaylimittherightsoftheperfbrmel･s
andproducersofanotherPartytotherightsitspersonsareaccordedwithinthe
jurisdictionofthatotherParty．

3．APartymayderOgatefiomparagraphlinrelationtoitsjudicialand
administrativeprocedures,includingrequil･inganationalofanotherPartytodesignate
anaddressfbrserviceofprocessinitsterritory,ortoappointanagentinitsterritoly，
providedthatsuchderogationis：

(a）

(b〕

necessarytosecurecompliancewithlawsorregulationsthatarenot
inconsistentwiththisChapter;ａｎｄ

notappliedinamamerthatwouIdconstituteadisguisedrestrictionon
g

tl･ade．

4．Paragraphldoesnotapplytoproceduresprovidedinmultilateralagreements
concludedundertheauspicesofWmPOrelatingtotheacquisitionormaintenanceof
intellectualpropertyrights．

Article18.9：Transparency

LFurthertoArticle26､２（Publication）andArticle18.73.1（Enfbrcement
PracticeswithRespecttolntellectualPropertyRights),eachPartyshallendeavourto
makeavailableonthelntemetitslaws，regulations，proceduresandadministrative

3Forgreatercertainty,withrespecttocopyrightsandrelatedrightsthatarenotcoveredunderSection
H(CopyrightandRelatedRights),nothinginthisAgreementlimitsaPartyfromtakinganotherwise
permissiblederogationfi･omnationaltreatmentwithresl〕ecttothoserights、
4Forthepurposesofthisparagraph，“protection”shallincludemattersa錐ctingtheavailability§
acquisition，scope，mailltenanceandenfb１℃eｍｅｎｔｏfintellectualpropertyrightsaswellasmatters
a縦ctingtheuseofintellectualpl･opertyrightsspecificallycoveredbythisChapteI．．Further,fbrthe
purposesofthispal･agraph,“pl･otection，，alsoincludesthepl･ohibitiononthecircumventionofefR3ctive
technologicalmeasuresseｔｏｕｔinArtiicle18.68（TPMs）andtheprovisionsconcemingl･ights
managementinfbrmationsetoutinArticle18.69(RMI)．Forgreatercertainty,"mattersaffbctingthe
useofintellectualpropertyrightsspecificallycoveredbythisChapter，，inrespectofworks，
perfbrmancesandphonograms，includeanyfbrmofpayment，suchaslicensingfbes，royalties，
equitableremuneration,orlevies,inrespectofusesthatfallunderthecopyrightandrelatedrightsin
thisChapter，Ｔｈｅｐｌ･ecedingsentenceiswithoutprejudicetoaParty，sinterpretationof“matters
affectingtheuseofintellectualpropertyrights”infbotnote3oftheTRIPSAgreement．
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rulingsofgeneralapplicationconcemingtheprotectionandenfbrcementof
intellectualpropertyrights．

2．EachPartyshall，suhjecttoitslaw5endeavourtomakeavailableonthe

lnternetinfbmlationthatitmakespublicconcemingapplicationsfbrtrademarks，
geographicalindications,designs,patentsandplalltvarietyrights､5，６

3．EachPartyshall,subjecttoitslawbmakeavailableonthelntemetinfbrmation

thatitmakespublicconcemingregisteredorgrantedtrademarks，geographical
indications,designs,patentsandplantvarietyrights,sufficienttoenablethepublicto
becomeacquaintedwiththoseregisteredorgrantedrights､７

Articlel8・10:ApplicationofChaptertoExistingSubjectMatterandPriorActs

LUnlessotherwiseprovidedinthisChaptenincludinginArticle１８．６４

(ApplicationofArticlel8oftheBemeConventionandArticlel4.6oftheTRIPS
Agreement),thisChaptergivesrisetoobligationsinrespectofallsubjectmatter
existingatthedateofentryintofbrceofthisAgreementfbraPartyandthatis

protectedonthatdateintheterritoryofaPartywhereprotectionisclaimed,orthat
meetsorcomessubsequentlyｔｏmeetthecriteriafbrprotectionunderthisChapteIも

2．UnlessprovidedinArticle18.64(ApplicationofArticlel8oftheBeme
ConventionandArticlel4.6oftheTRmPSAgreement),aPartyshallnotberequiredto

restoreprotectiontosubjectmatterthａｔｏｎｔｈｅｄａｔｅｏｆｅｎｔｒｙｉｎｔｏｆｂｒｃｅｏｆｔhis
AgreementfbrthatPartyhasfallenintothepublicdomaininitsterritory．

3．ＴｈｉｓＣｈａｐｔｅｒｄｏｅｓｎｏｔｇｉｖｅｒｉｓｅｔｏｏｂligationsinrespectofactsthatoccmred
befbl･ethedateofentryintofbl･ceofthisAgreementfbraPartyも

Article18.11：ExhaustionoflI1tellectual]ProperiyRights

NothinginthisAgreementpreventsaPartyfromdeterminingwhethel･or

underwhatconditionstheexhaustionofintellectualpropertyrightsappliesunderits
legalSyStem､８

5Forgreatercertaintyうparagraphs2and3arewithoutprCjudicetoaParty，sobligationsunderArticle
l824(ElectronicTrademarksSystem)．
6Forgreatercertaintyうpal･agraph2doesnotl･equil･eaPartytomakeavailableonthelntemettheentire
dossierfbrtherelevantapplication．
7Forgreatercertainly,paragraph3doesllotrequireaPaI･tytomakeavailableonthelntemettheentire
dossierfbrtherelevantregisteredorgrantedintellectualpropertyright、
8ForgreatercertainW,thisArticleiswithoutpl･Giudicetoanyprovisionsaddressingtheexhaustionof
intellectualproperlyrightsinintemationalagreementstowhichaParlyisapariy．
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SectionH:CopyrightandRelatedRights

Articlel8､５７：Defmitions

ForthepurposesofArticle18.58収ightofReproduction)andArticle18.60
(RightofDistribution)throughArticle18.70(CollectiveManagement),thefbllowing
definitionsapplywithrespecttoperfblmersandproducersofphonograms：

broadcastingmeansthetransmissionbywirelessmeansfbrpublicreceptionof
soundsorofimagesandsoundsoroftherepresentationsthereofsuchtransmission
bysatelliteisａｌｓｏ“broadcasting，,;transmissionofencryptedsignalsｉｓ‘‘broadcasting，，
ifthemeansfbrdecryptingareproviｄｅｄｔｏthepublicbythebroadcasting
organizationorwithitsconsent；

communicationtothepublicofaperfblmanceoraphonogrammeansthe
transmissiontothepublicbyanymedium,otherthanbybroadcasting,ofsoundsofa
perfbrmanceorthesoundsortherepresentationsofsoundsfixedinaphonogram；

fixationmeanstheembodimentofsounds,ｏｒoftherepresentationsthereoEfrom
whichtheycanbeperceived,reproduced,orcommunicatedthroughadevice；

perfbrmersmeansactors，singers，musicians，dancers，andotherpersonswhoact，
Sing,deliv“declaim,ｐｌａｙin,interpret,orotherwiseperfbrmliteraryorartisticwolks
orexpressionsoffblklore；

phonogrammeanstheflxationofthesoundsofaperfbrmanceorofothersounds,or

ofarepresentationofsounds,otherthaninthefbl･mofafixationincol･poratedina
cinematographicol･otheraudiovisualwork；

producerofaphonogrammeansapersonthattakestheinitiativeandhasthe
responsibilityfbrthefirstExationofthesoundsofaperfblmanceorothersounds,or
therepresentationsofsounds;ａｎｄ

publicationofapel･fbrmanceorphonogrammeanstheoffもringofcopiesofthe
perfblmanceorthephonogramtothepublic,withtheconsentoftherightholde喝ａｎｄ
providedthatcopiesareofferedtothepublicinreasonablequantity．

Articlel8､58:RightofRcproduction

EachPartyshallprovide63toauthors，perfbrmersandproducersof
phonograms64theexclusiverighttoauthoriseorprohibitallrepl･oductionoftheir

63Forgreatercertainty〉thePal･tiesunderstandthatitisamatterfbreachParIy，slawtoprescribethat
works,perfbrmancesorphonogramsingeneralol･anyspecifiedcategoriesofWorks,perfbrmancesand
phonogramsarenotprotectedbycopyI･ightorrelatedrightsunlessthework，perfbrmanceor
phonogramhasbeenfixedinsomematerialfbrm．
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Works,perfbrmancesorphonogramsinanymannerorfbrm，includinginelectronic
fbrm．

Articlel8､59：RightofCommImicationtothePublic

WithoutprQjudicetoArticlell(1)(ii),Articlell6な(1)(i）ａｎｄ（ii),Article
ll”(1)(ii)，Articlel4(1)(ii),andArticlel4姉(1)oftheBemeConvention,each
Partyshallprovidetoauthorstheexclusiverighttoauthoriseorprohibitthe
communicationtothePublicoftheirworks,bywireorwirelessmeans,includingthe
makingavailabletotｈｅＰｕｂｌｉｃｏｆｔｈｅｉｒｗｏｒｋｓｉｎｓｕｃｈａｗａｙthatmembersofthe
publicmayaccesstheseworksfi・omaplaceandatatimeindividuallyChosenby
them,6５

Article18.60：RightofDistribution

EachPartyshallprovidetoauthors,perfbrmersandproducersofphonograms

theexclusiverighttoauthoriseorprohibitthemakingavailabletothepublicof､the
originalandcopies66oftheirWorks,perfbrmancesandphonogramsthroughsaleor
othertransferofownerShip．

Articlel8､61:NoHierarchy

EachPartyshallprovidethatincasesinwhichauthorisationisneededffom
boththeauthol･ofaworkembodiedinaphonogramandaperfbrmerorproducerthat
ownsrightsinthephonogram：

(a）

(b）

thelleedfbrtheauthorisationoftheauthordoesnotceasetoexist

becausetheauthorisationoftheperfbrmerorproducerisalsorequired；
and

theneedfbrtheauthorisationoftheperfbrmerorproducerdoesnot
ceasetoexistbecausetheauthorisationoftheauthorisalsorequired，

64Ｒｅ企rencesto‘‘authors，perfbrmers，ａｎｄｌ)roducersofphonograms，，refbI・alsotoanyoftheir
successorsinillterest、

65ＴｈｅＰａｌ･tiesunderstandthatthemerepl･ovisionofphysical魚cilitiesfbrenablingormakinga
communicationdoesnotinitselfamouI1ttocommunicationwithinthemeaningofthisChapterorthe
BemeConvention、ThePartiesfilrtherundel･standthatnothinginthisArticleprecludesaPartyfiom
applyingArticlell姉(2)oftheBemeConvention、
66Theexpressions"copies，，and"originalandcopies",thatalresubjecttothel･ightofdistributioninthis
Article,refもrexclusivelytofixedcopiesthatcanbeputintocirculationastangibleobjects．
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Article18.62:RelatedRights

l．EachPartyshallaccordtherightsprovidedfbrinthisChapterwithrespectto

:謡職淵照:脇,測淵:跳謡t躍淵:n鮒;磯謡
firstpublishedorfirstfixed68intheterritoryofanotherParty,６９Aperfbrmanceor
phonogramshallbeconsideredflrstpublishedintheterritoryofaPartyifitis
publishedinthetel･ritoryofthatPartywithin30daysofitsoriginalpublication．

2．EachPartyshallprovidetoperfbrmerstheexclusiverighttoauthoriseor
prohibit：

(a〕 thebroadcastingandcommunicationtothepublicoftheirunfixed
perfbrmances，unlesstheperfbrmanceisalreadyabroadcast
perfbrmance;ａｎｄ

（b）thefixationoftheirunfixedperfbrmances．

（a）EachPartyshallprovidetoperfbrmersandproducersofphonograms3・

theexclusiverighttoauthoriseorprohibitthebroadcastingorany
communicationtothepublicoftheirperfbrmancesorphonograms,by
wireorwirelessmeans,70,7landthemakingavailabletothepublicof
thoseperfbrmancesorphonogramsinsuchawaythatmembersofthe
publicmayaccessthemfi･omaplaceandatatimeindividuallychosen
bythem．

(b） Notwithstandingsubp3ragraph(a)andArticle18.65(Limitationsand
Exceptions),theapplicationoftherightrefi3rredtoinsubparagraph(a）
toanalogtransmissionsandnon-interactivefieeover-the-air

broadcasts，andexceptionsorlimitationstothisrightfbrthose
activities,isamatterofeachParty，ｓｌａｗ７２

67Forthepul･posesofdetermi】1ingcriteriafbreligibilityunderthisArticle,withrespecttoperfbrmers,a
Partymaytreat“nationals'，asthosewhowouldmeetthecriteriafbreligibilityunderArticle3ofthe
WPPT、

68ForthepurposesofthisArticle,Exationmeansthefinalisationofthemastertapeoritsequivalent、
69Ｆｏｒｇ･eatercertaimylinthisparagI･aphwithrespecttoperfbrmallcesorphonogramsfTrstpublishedor
firstfixedintheterritolyofaPartybaPartymayapplythecriterionofpublication,oraltemativelyjthe
criterionoffixation,ｏｒboth、Forgreatercertaimy,consistentwithArticle18.8(NationalTreatment)，
eachPar1yshallaccol･dtoperfbrmancesandphonogranlsfirstpublishedorfirstfixedintheterritoryof
anotherPariytreatmentnolessfavourablethanitaccordstoperfbrmancesorphonogramsfirst
publishedorfirstfixedinitsownterritory、
7oWithrespecttobroadcastingandcommunicationtothepublic,aPartymaysatisfj/theobligationby
applyingArticlel5(1)andArticlel5(4)oftheWPPTandmayalsoapplyArticlel5(2)oftheWPPT，
providedthatitisdoneillamannerconsistentwiththatParW，sobligationsunderArticle18.8(National
Treatment)．

7lForgreatercertain恥theobligationunderthisparagraphdoesnotincludebroadcastingor
communicatiolltothepublic,bywireorwirelessmeans,ofthesoundsorrepresentationsofsounds
fixedinaphonogl･amthatareincorporatedillacinematographicorotheraudiovisualwork、
７２ＦCl･ｔｈｅpurposesofthissubpal･agl･aphthePartiesullderstandthataPartymayprovidefbrthe
retransmissionofnon-intelractive,ｆｉ･eeover-the-airbroadcasts,providedthattheseretransmissionsare
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Articlel8､63：亜ｒｍｏｆ]ProtectionfbrCopyrightandRelatedRights

EachPartyshallprovidethatincasｅｓｉｎｗｈｉｃｈｔｈｅｔｅｒｍｏｆｐｒｏｔｅｃｔｉｏｎｏｆa
wolk,perfbrmanceol･phonogramistobecalculated:7３．

(a） ｏｎthebasisofthelifeofanaturalpel･Son，thetermshallbenotless
thanthelifeoftheauthorand70yearsaftertheauthor,sdeath;74ａｎｄ

(b）onabasisotherthanthelifeofanaturalperson,thetermshallbe：

（i）notlessthan70years丘omtheendofthecalendaryearofthe
firstauthorisedpublication75ofthework，perfbrmanceor
phonogram;ｏｒ

(ii） failingsuchauthorisedpublicationwithin25yearsfomthe
cl･eationofthewolk,perfbrmanceorphonogram,notlessthan
70yearsfi･omtheendofthecalendaryearofthecreationofthe

work,perfbrmanceorphonogram76

Artjiclel8､64：ApplicationofArticlel80ftheBerneConventionandArticle１４．６

oftheTRIPSAgreement

EachPartyshallapplyArticlel8oftheBemeConventionandArticlel４．６of

theTR]UPSAgreement,"7z”応77”α"c蝿toworks,perfbrmallcesandphonograms,
andtherightsinandprotectionsaffbrdedtothatsubjectmatterasrequiredbythis
Section．

lawfilllypermittedbythatPariy，sgovemmentcommunicationsauthority;anyentityengaginginthese
retransmissionscomplieswiththerelevantrules,ordersorregulationsofthatauthoriw；andthese
retransmissionsdonotincludethosedeliveredandaccessedoverthelntemet、Forgeatercertaintythis

fbotnotedoesnotlimitaParty，sabilitytoavailitselfofthissubparagraph，
73Forgreatercertainty,inimplementingthisArticle,nothingpreventsaParbﾉfi･ompromotiI1gcertainly
fbrthelegitimateuseandexploitationofawork，perfbrmanceorphonogramduringitｓｔｅｒｍｏｆ
ｐｌ･otection,consistentwithArticle18.65(LimitationsandExceptions)andthatParty，sintemational
obligatiolls、
74ThePartiesunderstandthatifaPartyprovidesitsnationalsatermofcopyrightprotectionthat
exceedsli企oftheauthorplus70yeaI｡s,nothinginthisArticleorArticlel8.8(NationalTreatment）
shallprecludethatPartyfiomapplyingArticle７．８oftheBemeConveI1tionwithrespecttotheterm､in
excessofthetermprovidedinthissubparagraphofprotectionfbrworksofanotherParty、
75Forgreatercertainty》fbrthepurposesofsUbparagraph（b),ｉｆａＰａｒｔｙ，slawprovidesfbrthe
calculationoftermfiomflxationratherthanfomthefirstauthorisedpublication，thatParb/may
continuetocalculatethetermfiomExation、

76ForgreatercertaintybaPariymaycalculateatermofprotectionfbrananonymousorpseudonymous
workoraworkofjointauthorshipinaccordancewithArticlｅ７(3)orArticle76isoftheBeme
Convention，ｐＩ･ovidedthattheParWimplementsthecorrespondingnumel･icaltelmofprotection
requiredunderthisArticle．
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Articlel8､65:LimitationsandExceptiomls

１．Withl･especttothisSection,eachPartyshallconfinelimitationsorexceptions
toexclusiverightstocertainspecialcasesthatdonotconflictwithanormal

exploitatiｏｎｏｆｔｈｅｗｏｒｋ，perfbrmance，orphonogram，anddonotunreasonably
prejudicethelegitimateinterestsoftherightholden

2．ThisArticledoesnotreduceol・extendthescopeofapplicabilityofthe
limitationsandexceptionspelmittedbytheTRIPSAgreement,theBemeConvention，
ｔｈｅＷＣＴｏｒｔｈｅＷＰＰＴ．

Articlel8､６６：BalanceinCopyrightandRelatedRightsSystems

EachPartyshallendeavourtoachieveanappropriatebalanceinitscopyright
andrelatedrightssystem，amongotherthingsbymeansoflimitationsorexceptions
thatareconsistentwithArticlel8.65(LimitationsandExceptions),includingthose
fbrthedigitalenvironment,givingdueconsiderationtolegitimatepurposessuchas，
butnotlimitedto：criticism；ｃｏｍｍｅnt；ｎｅｗｓreporting；teaching，scholarship，
research，andothersimilarpurposes；andflcilitatingaccesstopublishedworksfbr
personsWhoareblind,visuallyimpai1･edorothe1wiseprintdisabled,77,78

Articlel8､６７：ContractualTransfErs

EachPartyshallprovidethatfbrcopyrightandrelatedrights，anyperson
acquiringorholdinganyeconomicright79inawork,perfbrmanceorphonogram：

(a）mayfieelyandseparatelytransfもrthatrightbycontlract;and

(b） byvirtueofcontract,includingcontractsofemploymentunderlyingthe
creationofworks，perfbrmancesorphonograms，shallbeableto
exercisethatrightinthatperson，sownnameandenjoyfUllythe
benefitsderivedfiomthatright､8０

77AsrecognisedbytheMq177･ａｋｅｓﾙ恥αl(〕ﾉﾉoFhIc""α/eAccesslfoP"6肋ﾙ“〃bi･ks'./b】･Pel宙o）7s”ｏ４ﾉＥ
Ｂ/加‘,IＩ恥"αﾉIyﾉ>"α〃．e“の．Ｏ/ﾙerwなｅＰﾉｆﾉ71ＩＤ耐α6“doneatMal･rakesh,June27,2013(Marrakesh
neaw)．ThePartiesrecognisethatsomePartiesflcilitatetheavailabilityofworksinaccessible
fbrmatsfbrbeneficiariesbeyondtherequil･ementsoftheMal･rakeshTrealy、
７８Forgreatel・certainty，ausethathascommercialaspectsmaｙｉｎａｐｐｌ･opriateci１℃umstancesbe
consideredtohavealegitimatepuI･poselmdel･Ａ１･ticle18.65(LimitationsandExceptions)．
79Forgreatel･certainty3thisprovisiondoesnotafflecttheexerciseofmoralrights’
80NotllinginthisArticleaf[bctsaParty，sabililytoestablish:(i)whichspeciiIccontI･actsunderlyingthe
creationofworks,perfbrmancesorphonogramsshall,intheabsenceofawrittenagreement,resultina
transferofeconomicrightsbyoperationoflaw;and(ii)reasonablelimitstoprotecttheinterestsofthe
originalrightholders,takingintoaccountthelegitimateinterestsofthetransfbrees．
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Articlel8､68:亜ch]ilologicalProtectionMeasures(TPMs)8１

１．Inordertoprovideadequatelegalprotectionandeffi3ctivelegalremedies
againstthecircumventionofeffectivetechnologicalmeasuresthatauthors，
perfblmers,andproducersofphonogramsuseinconnectionwiththeexerciseoftheir
rightsandthatrestrictunauthorisedactsinrespectoftheirworks,perfblmances,and
phonograms，eachPartyshallprovidethatanypersonthat：

(a）

(b）

knowinglybol・havingreasonablegroundstoknowぅ８２circumvents
withoutauthorityanyefflectivetechnologicalmeasurethatcontrols

accesstoaprotectedwork,perfblmance,orphonogram;83ｏｒ

manufactures，impol･ts，distributes,８４offersfbrsale
public，orotherwiseprovidesdevices，products，ｏｒ
ｏ錐rstothepublicorprovidesservices,that：

orrentaltothe

components，ｏｒ

①

(ii）

(iii）

arepromoted，advertised，ｏｒ・otherwisemarketedbythat

person85fbrthepurposeofcircumventinganyeBfective
technologicalmeasure；

haveonlyalimitedcommerciallysigniEcantpurposeoruse

otherthantocircumventanyeffi3ctivetechnologicalmeasure;8６
Ｏｒ

areprimarilydesigned,produced,ｏｒｐｅｌ･fbrmedfbrthepurpose
ofcircumventinganyeffectivetechnologicalmeasure，

isliableandsubjecttotheremediesprovidedfbrinArticle18.74（Civiland
AdministrativeProceduresandRemedies)．

s1NothingilithisAgreementrequiresaPartytorestricttheimportationordomesticsaleofadevice
thatdoesnotrendereffbctiveateclmologicalmeasuretheonlypurposeofwhichistocontrolmarket
segmentationfbrlegitimatephysicalcopiesofacinematographicfilm,andisnototherwiseaviolation
ofitslaw・

s2Forthepurposesofthissubparagraph,aParlymayprovidethatreasonablegroundstoknowmaybe
demonstratedthroughreasonabIeevidence，takingintoaccountthefactsandcircumstances
surroundingtheallegedillegalact，
s3Forgreatercertainly,ｎｏＰａｌ･tyisrequiredtoimposecivilorcl･iminalliabilityunderthissubparagraph
fbrapersonthatcil･cumventsanye鮭ctivetechnologicalmeasurethatprotectsanyoftheexclusive
rightsofcopyrightorrelatedrightsinaprotectedwork，perfbmlanceol･phonogram，butdoesnot
controlaccesstosuchthatwork,perfbrmanceorphonogram，
s4APartymayprovidethattheobligationsdesc1ribedinthissubl〕aragraphwithrespectto
manufacturing，importation，anddistributionapplyonlyincasesinwhichthoseactivitiesare
undertakenfbrsaleorrental,orifthoseactivitiesprejudicetheinterestsoftherightholderofthe

copyrightorrelatedright，
s5ThePartiesunderstandthatthisprovisionstillappliesincasesinwhichthepersonpromotes，
advertises,ormarketsthroughtheservicesofathirdperson、
s6APartymaycomplywiththisparagraphiftheconductreferredtointhissubparagraphdoesnothaVe
acommerciallysign髄cantpurposeoruseotherthantocircumventaneffectivetechnologicalmeasure．
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EachPartyshallprovidefbrcriminalproceduresandpenaltiestobeapｐｌｉｅｄｉｆａｎｙ

淵忽職淵:i職､詔淵撫粥撫獣;pu…｡fcomm…！
APartymayprovidethatthecriminalproceduresandpenaltiesdonotapplytoanon‐
profitlibraryうmuseum，archive，educationalinstitution，orpublicnon-commercial
broadcastingentityoAPartymayalsoprovidethattheremediesprovidedfbrin
Article18.74(CivilandAdministrativeProceduresandRemedies)donotapplyto
anyofthesameentitiesprovidedthattheaboveactivitiesarecarriedoutingoodfaith
withoutknowledgethattheconductisprohibited．

2．Inimplementingparagraphl，noPartyshallbeobligatedtorequirethatthe
designoforthedesiglandselectionofpartsandcomponentsfbnaconsumer
electronics,telecommunications,orcomputillgproductprovidefbraresponsetoany
particulartechnologicalmeasure,providedthattheproductdoesnototherwiseviolate
ameasul･eimplementingparagraphl．

3．EachPartyshallprovidethataviolationofameasureimplementingthis
Articleisindependentof,anyinfiingementthatmightoccurundertheParty，ｓlawon
copyrightandrelatedrights､9０

4．Withregardtomeasuresimplementingparagraphl：

（a）aPartymayprovidecertainlimitationsandexceptionstothe
measuresimplementingparagraphl(a)orparagraphl(b)inorderto
enablenon-infiinginguｓｅｓｉｆｔｈｅｒｅｉｓａｎａｃｔｕａｌｏｒｌｉｋｅｌｙａｄverse
impactofthosemeasuresonthosenon-infi･inginguses,ａｓdetermined
throughalegislative，regulatory5oradministrativeprocessill
accordancewiththeParty,slaw§givingdueconsiderationtoevidence
whenpresentedinthatprocess，includingwithrespecttowhether
appropriateandeffectivemeasureshavebeentakenbyrightsholders
toenablethebeneficiariestoenjoythelimitationsandexceptionsto
copyrightandrelatedrightsunderthatParty，ｓｌａｗ;9’

s7Forgreatercertain恥fbrpurposesofthisArticleandArticle18.69(RMI),wilfillnesscontainsa
knowledgeelement・

s8ForgreaterccrtaintyうfbrpurposesofthisArticle,Ａ１･ticle18.69(RMI)andArticle18.77.1(Criminal
ProceduresandPenalties)，thePartiesunderstandthataPartyｍａｙｔｒｅａｔ“financialgain”ａｓ
‘‘commercialpurposes,'．

89Forgreatercertainty§ｎｏＰａｒｂ/isrequiredtoimposeliabililyunderthisArticleandArticle18.69
(RMI)fbractionstakenbythatParlyorathirdpersonactingwiththeauthorisationorconsentofthat
Party，

90ForgreatercertaintyぅａＰａｒｔｙｉｓｎｏｔｌ･equiredtotreatthecriminalactofCircumventionsetfbrthin
paragraphl(a)asanindependentviolatioll,wherethePartycriminallypenalisessuchactsthrough
othermeans‘

９１Forgreatercertainty,nothinginthispl･ovisionrequiresaPartytomakeanewdetel･minationthrough
thelegislative,regulatory§oradministl･ativeprocesswithrespecttolimitationsandexceptionstothe
legalprotectionofe鮭ctivetechnologicalmeasures：（i）previouslyestablishedpursuanttotrade
agreementsinfb１℃ebetweentwoormoreParties§ｏｒ（ii）previouslyimplementedbytheParties，
providedthatsuchlimitationsandexceptionsareotherwiseconsistentwiththisparagraph．
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(b）

(c）

anylimitationsorexceptionstoameasurethatimplementsparagraph
l(b)shallbepermittedonlytoenablethelegitimateuseofalimitation
orexceptionpermissibleunderthisArticlebyitsintended
beneficiaries92anddoesnotauthorisethemakingavailableofdevices，
products，components，ｏrservicesbeyondthoseintended
beneficiaries;93ａｎｄ

aPartyshallnot，byprovidinglimitationsandexceptionsunder
paragraph4(a)andparagraph4(b),underminetheadequacyofthat
Party，slegalsystemfbrtheprotectionofeffectivetechnological
measures，ortheeffectivenessoflegalremedies、againstthe
circumventionofsuchmeasures，thatauthors，perfbrmers，or
producersofphonogramsuseincolmectionwiththeexerciseoftheir
rights,orthatrestrictunauthorisedactsinrespectoftheirwolks，
perfbrmancesorphonograms,asprovidedfbrinthisChapte典

5。effEctivetechnologicaImeasuremeansanyeffective94technology§device,or
componentthat,inthenolmalcourseofitsoperatio､,controlsaccesstoaprotected
work,perfbrmance,orphonogram,orprotectscopyrightorrelatedrightsrelatedtoa
work,perfbrmanceorphonogram．

Articlel8､69:RightsManagementlnfbrmation(Rn皿)9５

１．InordertoprovideadequateandeffectivelegalremediestoprotectRMI：

（a）eachPartyshallprovidethatanypersonthat,withoutauthority§and
knowing,orhavingreasonablegroundstoknow§thatitwouldinduce，
enable,fhcilitateorconcealaninfi･ingementofthecopyrightorrelated
rightofauthors,perfbrmel･sorproducersofphonograms：

(i）ｋ､owingly96removesoraltersanyRMI；

(ii）knowinglydistributesorimportsfbrdistributionRMIknowing
thattheRMIhasbeenalteredwithoutauthority;97ｏｒ

92ForgreatercertaintyぅaParb/mayprovideanexceptiontosubparagaphl(b)withoutprovidinga
correspondingexceptiontosubparagraphl(a),providedthattheexceptiontoparagraphl(b)islimited
toellablingalegitimateusethatiswithinthescopeoflimitationsorexceptionstol(a)ａsprovided
underthissubparagraph、
93Forthepurposesofinterpretingsubparagraph4(b)only,subparagraphl(a)shouldbereadtoapplyto
alleffbctivetechnologicalmeasuresasdefhledinparagl･al〕ｈ５，ﾉ"z”応7刀z”ﾉ7〔称．
94Forgreatercertain呪atechnologicalmeasurethatcan,inausualcase,becircumventedaccidentally
isnotanIIeffectiveIitechnologicalmeasure、
95APartymaycomplywiththeobligationsinthisArticlebyprovidinglegalprotectiononlyto
electronicRM1.

96Forgreatercertain唾ａＰａｒｉｙｍａｙｅｘtendtheprotectionaffbrdedbythisparagraphtocircumstances
inwhichapersonengageswithoutknowledgeintheactsinsub-sUbparagraplls(i),(ii),and(iii),andto
otherl･elatedrightholders．

1８－４０



SubjecttoLegalReviewinEnglish,SpanishandFrcnchfbrAccuracy,Clarity

andConsistency
SubjecttoAuthenticationofEnglish,SpanishamldFrenchVersions

(iii） knowinglydistributes，importsfbrdistribution，broadcasts，
communicatesormakesavailabletothepubliccopiesofworks，
perfbrmancesorphonograms，ｋｎｏｗｉｎｇｔｈａｔＲＭＩｈａｓｂｅｅｎ
ｒｅｍｏｖｅｄｏｒalteredwithoutauthority3

isliableandsuhjecttotheremedieｓｓｅｔｏｕｔｉｎＡｒｔｉｃｌｅ18.74(Civiland
AdministrativeProceduresandRemedies)．

EachPartyshallprovidefbrcriminalproceduresandpenaltiestobeappliedif
anypersonisfbundtohaveengagedwilfilllyandfbrpurposesofcommercial
advantageorfinancialgaininanyoftheactivitiesdescribedinsubparagraph
(a)．

APartymayprovidethatthecriminalproceduresandpenaltiesreferredtoin
paragraphl(b）donotapplytoanon-profYtlibraryうmuseum，archive，
educationalinstitutionorpublicnon-commercialbroadcastingentity､9８

2．Forgreatercertainty§nothingpreventsaPartyfi･omexcludingfi･omameasure
thatimplementsparagraphlalawfilllyauthorisedactivitythatiscarriedoutfbrthe
purposeoflawenfbl･cement,essentialsecurityinterestsorotherrelatedgovemmental
purposes,suchastheperfbrmanceofastatutoryiimction．

句

Forgreatercertainty§nothinginthisArticleshallobligateaPartytorequil･ｅａＪ．

rightholderinawolk,perfbrmanceorphonogramtoattachＲＭＩｔｏｃｏｐｉｅｓｏｆｔｈｅ
ｗｏｒｋ，perfbrmanceorphonogram，ｏｒｔｏｃａｕｓｅＲＭＩｔｏａｐｐｅａｒｉｎｃｏｎｎｅｃｔｉonwitha
communicationofthework,perfbrmanceorphonogramtothepublic．

4．ＲＭＩmeans：

(a〕 infbrmationthatidentiflesawork，perfbrmanceorphonogl･ａｍ，the
authorofthework,theperfbrmeroftheperfbrmanceortheproducerof
thephonogram；ortheownerofanyrightinthework,perfbrmanceor
phonogram；

(b）infbrmationaboutthetelmsandconditionsoftheuseofthework：
perfbrmanceorphonogram;ｏｒ

(c） anynumbersorcodesthatrepresenttheinibrmationreferredtoin
subparagraphs(a)and(b)，

97APartymaycomplywithitsobligationsundel･thissub-subparagraphbyprovidingfbrciviljudicial
proceedingsconcemingtheenfbl･cementofmoralrightsunderitscopｙｒｉｇｈｔｌａｗｂＡＰａｒｔｙｍａｙａｌｓｏ
ｍｅｅｔｉｔｓobligationunderthissub-subparagraph，ｉｆｉｔｐｒｏｖｉｄｅｓｅ縦ctiveprotectionfbrol･iginal
compilations,providedthattheactsdescribedinthissub-subparagraphal･etreatedasinfiingementsof
copyl･ightinthoseoriginalcompilations、

98Forgreatel･certaintyjaParWmt1ytreatabroadcastingentityestablishedwithoutaprofit-making
purposeundcritslawasapublicnon-commercialbl･oadcastingentity．
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ｉｆａｎｙｏｆｔｈｅｓｅｉｔｅｍｓｉｓａｔｔａｃｈｅｄｔｏａｃｏｐｙｏｆｔｈｅｗｏｒｋ，perfbrmanceor
phonogramorappearsinconnectionwiththecommunicationormaking
availableofawork,perfbrmanceorphonogramtothepublic．

Articlel8､７０：CollectiveManagement

ThePartiesrecognisetheimportantroleofcollectivemanagementsocieties

fbrcopyrightandrelatedrightsincollectinganddistributingroyalties99basedon
practicesthatareflil；ｅ伍cient，transparentandaccountable，Whichmayinclude

appropriaterecordkeepingandreportingmechanisms．

99Forgreatercertainty§royaltiesmayincludeequitableremuneration．
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Section][:EnfbrcemeIIt

Articlel8､71：GeneralObligations

1．EachPartyshallensurethatenfbrcementproceduresasspecifledinthis
Sectionareavailableunderitslawl00soastopermiteffectiveactionagainstanyactof
infi･ingementofintellectualpropertyrightscoveredbythisChapte喝including

淵淵蝋蕊鮮麗雛:搬淵謡:細謡駕i蝋撫諾
avoidthecreationofbal･rierstolegitimatetradeandtoprovidefbrsafeguardsagainst
theirabuse．

2．EachPartyconfirmsthattheenfbrcementpl･oceduressetfbrthinArticle１８．７４
(CivilandAdministrativeProceduresandRemedies)，Article18.75（Provisional
Measures)andArticle18.77(CriminalProceduresandPenalties)shallbeavailableto
thesameextentwithrespecttoactsoftrademarkinfi･ingement,aswellascopyrightor
relatedrightsinfi･illgement,inthedigitalenvironment。

3．EachPartyshallensurethatitsproceduresconcerningtheenfbrcementof
intellectualpropertyrightsarefairandequitable・Theseproceduresshallnotbe
unnecessarilycomplicatedorcostly§orentailunreasonabletime-limitsorunwarranted
delays．

4．ThisSectiondoesnotcreateanyobligation：

(a）

(b）

toputinplaceajudicialsystemfbrtheenfbrcementofintellectual

propertyl･ightsdistinctfromthatfbrtheenfb１℃ementoflawingeneral，
ｎｏｒｄｏｅｓｉｔａ鮭ctthecapacityofeachPartytoenfbrceitslawin
general;ｏｒ

withrespecttothedistributionofresourcesasbetweenthe

enfbrceme､tofintellectualpropertyrightsandtheenfbrcementoflaW
ingeneral．

5．InimplementingtheprovisionsofthisSectioninitsintellectualpl･operty
system，eachPartyshalltakeintoaccounttheneedfbrproportionalitybetweenthe
seriousnessoftheinfi･ingementoftheintellectualpropertyrightandtheapplicable
remediesandpenalties,aswellastheinterestsofthirdparties．

l00Forgreatercertaintyぅ‘‘law，，isnotlimitedtolegislation、
lolForgreatercertaintybandsuhjecttoArticle44oftheTRIPSAgreementandtheprovisionsofthis
Agreement＞eachPartyconfirmsthatitmakessuchremediesavailablewithrespecttocIltcIprises･
regardlessofwhethertheentel｡prisesareprivateorstate-owned．
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Articlel8､７２:Presumptions

ＬＩｎｃｉｖｉｌ，Criminaland，ifapplicable，administrativeproceedingsinvolving

copyrightorrelatedrights,eachPartyshallpl･ovidefbrapresumption102that,inthe
absenceofprooftothecontrary：

(a） thepersonwhosenameisindicatedintheusualmanner103asthe
authol3pel･fbrmerorproducerofthework,perfbrmanceorphonogram，
orifapplicablethepublishel3isthedesignatedrightholderinthat
wolk,perfbrmanceol･phonogram;ａｎｄ

(b）thecopyrightorrelatedrightsubsistsinsuchsubjectmattem

2．Incomectionwiththecommencementｏｆａｃｉｖｉｌ，administrativeorcriminal

enfbrcementproceedinginvolvingaregisteredtrademarkthathasbeensubstantively
examinedbyitscompetentauthoritybeachPartyshallprovidethatthetrademarkbe
consideredp”"α允c花valid．

3．Inconnectionwiththecommencemenｔｏｆａｃｉｖｉｌｏｒａｄｍｉｎｉｓｔｌ･ative

enfbrcementproceedinginvolvingapatentthathasbeensubstantivelyexaminedand
granted104bythecompetentauthorityofaPartybthatPartyshallprovidethateach
claiminthepatentbeconsidered”"2α允cigtosatisfytheapplicablecl･iteriaof
patentabilityintheterritoryoftheParty､'05,106

Articlel8､73：EnfbrcementPracticeswithRespecttolntellectuaIProperiy
Rights

1．EachPartyshallprovidethatfInaljudicialdecisionsandadministrativerulings
ofgeneralapplicationpertainingtotheenfbrcementofintellectualpropertyrights：

l0zForgreatercertaintyうaParlymayimplementthisArticleoｎｔｈｅｂａｓｉｓｏｆｓｗｏｍｓｔａｔｅｍｅｎｔｓｏｒ
ｄｏｃumentshavingevidentialyvalue,suchasstatutorydeclarations、APartymayalsoprovidethat
thesepresumptionsarerebuttablepresumptionsthatmayberebuttedbyevidencetothecontrary、
ｌｏ３Ｆｏｒｇreatercertainty§aPartymayestablishthemeansbywhichitshalldetemlinewhatconstitutes
the‘‘usualmanner，，fbraparticularphysicalsupport，
lo4Forgreatercertainty》nothinginthisChapterpreventsaPartyfiommakingavailablethirdparty
proceduresincomlectionwithitsfillfilmentoftheobligationsunderparagaｐｈｓ２ａｎｄ３、
Io5Forgreatercertainw,ifaPartyprovidesitsadministrativeauthoritieswiththeexclusiveauthorityto
determinethevalidityofaregistelredtrademarkorpatent,nothinginparagaphs2and3shallprevent
thatParty，scompetentauthority丘omsuspendingenfbrcementproceduresuntilthevalidityorthe
registeredtrademarkorpatentisdeterminedbytheadmillistrativeauthority・Inthosevalidity
procedures,theparWchallengingthevalidityoftheregisteredtrademarkorpatentshallbel･equiredto
provethattheregisteredtrademal･korpatentisnotvalid・Notwithstandingthisrequirement,ａＰａｒｔｙ
ｍａｙｒequirethetrademarkholdertoprovideevidenceofnrstuse，
l06APartymayprovidethatthispalragraphappliesonlytothosepatentsthathavebeenappliedfbr，
examinedandgrantedaftertheentryintofbrceofthisAgreemelltfbrthatParty．
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(a）

(b）

preferablyal･einwritingandstateanyrelevantfindingsoffactandthe
reasoningorthelegalbasisonwhichthedecisionsandrulingsare
based;ａｎｄ

arepublishedl07oEifpublicationisnotpracticable，otherwisemade
availabletothepublicinanationallanguageinsuchamannerasto
enableinterestedpersoｎｓａｎｄＰａｌ･tiestobecomeacquaintedwiththem．

2．EachPartyrecognisestheimportanceofcollectingandanalysingstatistical
dataandotherrelevantinfbrmationconcemingin瞳ngementsofintellectualproperty
rightsaswellascollectinginfbrmationonbestpl･acticestopreventandcombat
in丘ingements．

3．EachPartyshallpublishorotherwisemakeavailabletothepublicinfbmlation
onitseffbrtstoprovideeffi3ctiveenfbrcementofintellectualpropertyrightsinits
civil，administrativeandcriminalSystems，suchasstatisticalinfbrmationthatthe
Partymaycollectfbrsuchpurposes．

Article18.74：CivilandAdministrative]ProceduresandRemedies

LEachPartyshallmakeavailabletorightholdersciviljudicialprocedures

concerni鴨theenfbrcementofanyintellectualpropertyrightcoveredinthis
Chapter．

2．EachPartyshallprovidethatitsjudicialauthoritieshavetheauthoritytoorder
injunctivereliefthatconfbrmstoArticle44oftheTRIPSAgreement,includingto
preventgoodsthatinvolvetheinfi･ingementofanintellectualpropertyrightunderthe
lawofthePartyprovidingthatrelieffromenteringintothechannelsofcommerce．

3．EachPartyshallprovideIo9that,inciviljudicialproceedings,itsjudicial
authoritieshavetheauthorityatleasttoordertheinfringertopaytherightholder
damagesadequatetocompensatefbrtheinjurytherightholderhassufferedbecause
ofaninfiFingementofthatperson，sintellectualpropertyrightbyaninfringerwho
knowinglyうorwithreasonablegroundstoknowうengagedininfi･ingingactivity．

4．Indeterminingtheamountofdamagesunderparagraph3,eachParty，sjudicial
authoritiesshallhavetheauthoritytoconsidel；amongotherthings，anylegitimate

'o7Forgreatercertainty,ａＰａｌ･tymaysatisfytherequirementfbl･publicationbymakingthedecisionor
rulingavailabletothepubliconthelnternet，

'08ForthepurposesofthisArticle,ｔｈｅterm“I･ightholders，,shallincludethoseauthorisedlicensees3
federationsandassociationsthathavethelegalstandillgandauthoritytoassertsuchrights・Ｔｈｅterm
‘‘authorisedlicensee，，shallincludetheexclusivelicenseeofanyoneormoreoftheexclusive
intellectualproperIyrightsencompassedinagivenintellectualproperty，
lo9APartymayalsoprovidethattherightholdermaynotbeentitledtoanyoftheremediessetoutin
paragraphs3，５and7ifthereisafindingofnon-useofatradema１．k．ForgreateI･certainty>thereisno
obligationfbraPartytoprovidefbrthepossibilityofanyoftheremediesinparagraphs３，５，６and7to
beorderedinparallel．
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measureofvaluetherightholdersubmits,whichmayincludelostprofits,thevalueof
theinftingedgoodsol･servicesmeasuredbythemarketprice,orthesuggestedretail
prlce．

5．Atleastincasesofcopyrightol･relatedrightsinfi･ingementandtrademark

counterfbiting,eachPartyshallprovidethat,inciviljudicialproceedings,itsjudicial
authoritieshavetheauthoritytoordertheinfi･inger，atleastincasesdescribedin

総識.識0岬h・伽｡!d…鮒in…………blemth。

6．Inciviljudicialproceedingswithrespecttotheinfiingementofcopyrightor
relatedrightsprotectingworks，phonogramsorperfbrmances，eachPartyshall
establishormaintainasystemthatprovidesfbroneormoreofthefbllowing：

(a） pre-establisheddamages,whichshallbeavailableontheelectionofthe
rightholder;ｏｒ

(b）additionaldamages.''’

7。Inciviljudicialproceedingswithrespecttotrademarkcounterfeiting,each
Partyshallalsoestablishormaintainasystemthatprovidesfbl･oneormoreofthe
fbllowing：

(a） pre-establisheddamages,whichshallbeavailableontheelectionofthe
rightholder;ｏｒ

(b）additionaldamages・''２

8．Pre-establisheddamagesunderparａｇｒａｐｈｓ６ａｎｄ７ｓｈａｌｌｂｅｓｅｔｏｕｔｉｎａｎ

ａmountthatwouldbesu価cienttocompensatetherightholderfbrtheharmcausedby
thein廿ingement,andwithaviewtodeterringftltul･einfiingements．

9．Inawardingadditionaldamagesunderparagraphs6and7,judicialauthorities
shallhavetheauthoritytoawardsuchadditionaldamagesastheyconsidel・

appropriate，havingregardtoallrelevantmatters，includingthenatureofthe
infiingingconductandtheneedtodetersimilarinfiingementsintheftlture．

１０．EachPartyshallprovidethatitsjudicialauthorities,ifappropriate,havethe

authoritytoordel3attheconclusionofciviljudicialproceedingsconceming

infiingementofatleastcopyrightorrelatedrights,patentsandtrademarks,thatthe
prevailingpartybeawal･dedpaymentbythelosinｇｐａｒｔｙｏｆｃｏｕｒｔｃｏｓｔｓｏｒｆｂｅｓａｎｄ

I10APartymaycomplywiththisparagraphthroughpresumingtlloseprofitstobethedamagesreferred
toinparagraph3．
'I1Forgreatercertain呪additionaldamagesmayincludeexemplaryorpunitivedamages・
ll2Forgreatercertainty5additionaldamagesmayincludeexemplaryorpunitivedamages．
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appropriateattomey，sfi3es，oranyotherexpensesasprovidedfbrundertheParty，ｓ
ｌａｗ．

11．IfaParty，sjudicialorotherauthoritiesappointatechnicalorotherexpertina
civilproceedingconcernillgtheenfbrcementofanintellectualpropertyrightand
requirethatthepartiestotheproceedingpaythecostsofthatexpert,thatPartyshould
seektoensul･ethatthosecostsarereasonableandrelatedappropriately；amongother
things,tothequantityandnatureofwol･ktobeperfbrmedanddonotunreasonably
deterrecoursetosuchproceedings．

12．EachPartyshallprovidethatinciviljudicialproceedings：

（a）atleastwithrespecttopiratedcopyrightgoodsandcounterfi3it
trademarkgoods,itsjudicialauthoritieshavetheauthority,attheright
holder，srequest,ｔｏｏｌ･derthattheinfi･inginggoodsbedestroyed,except
inexceptionalcircumstances,withoutcompensationofanysort；

(b〕

(c）

itsjudicialauthoritieshavetheauthoritytoorderthatmaterialsand
implementsthathavebeenusedinthemanufactureorcreationofthe

infiinginggoodsbe,withoutImduedelayandwithoutcompensationof
anysort,destroyedordisposedofoutsidethechannelsofcommercein
suchamannerastominimisetheriskoffilrtherinfi･ingement;ａｎｄ

inregardtocounterfeittrademarkgoods，thesimpleremovalofthe
trademarkunlawfilllya飯xedisnotsufficient,otherthaninexceptional
circumstances，ｔｏｐｅｌ･ｍｉｔｔｈｅｒｅｌｅａｓｅｏｆｇｏｏｄｓｉｎｔｏｔｈｅｃｈａｎｎｅｌｓｏｆ
ｃｏ１ｎｍｅｒｃｅ．

13.WithoutprQjudicetoitslawgovemingprivilege，theprotectionof
confidentialityofinfbrmationsourcesortheprocessillgofpersonaldata,eachParty
shallprovidethat,inciviljudicialproceedingsconcemingtheenfbrcementofan
intellectualpropertyright,itsjudicialauthoritieshavetheauthorityぅonajustified
requestoftherightholdel3toordertheinfingerol3inthealternative,thealleged
in髄ngertoprovidetotherightholderortothejudicialauthorities,atleastfbrthe
purposeofcollectingevidence,relevantinfbrmationasprovidedfbrinitsapplicable
lawsandregulationsthattheinfiringerol･allegedinfiingerpossessesorcontrols、The
infbrmationmayincludeinfblmationregardinganypersoninvolvedinanyaspectof
theinfi･ingementorallegedinh･ingementandthemeansofpl･oductionorthechannels
ofdistributionoftheinfi･ingingorallegedlyinfiinginggoodsol･Services，including
theidentificationofthirdpersonsallegedtobeinvolvedintheproductionand
distributionofthegoodsorservicesandoftheirchannelsofdistribution．

１４．EachPartyshallpl･ovidethatinrelatiolltoaciviljudicialproceeding
concerningtheenfbrcementofanintellectualpropertyright，itsjudicialorother
authoritieshavethealIthoritytoimposesanctionsonaparty§counsel,expertsorother
personssuhiecttothecourt，sjurisdictionfbrviolationofjudicialordersconceming
theprotectionofconfidentialinfbrmationproducedorexchangedinthatproceeding．
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15．EachPartyshallensurethatitsjudicialauthoritieshavetheauthoritytoordera

partyatWhoserequestmeasuresweretakenandthathasabusedenfbrcement
procedureswithregardtointellectualpropertyrights，includingtrademalks，
geographicalindications,patents,copyrightandrelatedrightsandindustrialdesigns，
toprovidetoapartywrongfilllyenioinedorrestrainedadequatecompensationfbrthe
imjurysuffi3redbecauseofthatabuse・Thejudicialauthoritiesshallalsohavethe
authol･itytoordertheapplicanttopaythedefendantexpenses，whichmayinclude
appropriateattomey，sfees．

１６．Totheextentthatanycivill･emedycanbeorderedasaresultofadministrative

proceduresonthemerｉｔｓｏｆａｃａｓｅ，eachPartyshallprovidethatthoseprocedures
confblmtoprinciplesequivalentinsubstancetothosesetontinthisArticle．

17．InciviljudicialproceedingsconcemingtheactsdescribedinArticle18.68
(TPMs)andArticle18.690RMI)：

(a）

(b〕

eachPartyshallprovidethatitsjudicialauthoritieshavetheauthority
atleastto:''３

(i〕

(ii）

imposeprovisionalmeasures,includingseizureorothertaking
intocustodyofdevicesalldpl･oductssuspectedofbeing＆＝

illvolvedintheprohibitedactivity；

orderthetypeofdamagesavailablefbrcopyrightinh･ingement・ヴ

asprovidedunderitslawinaccordancewiththisArticle;''4．

(iii）ordercourtcosts，fi3esorexpensesasprovidedfbrunder
paragraphlO;ａｎｄ

(iv）orderthedestructionofdevicesandproductsfbundtobe
involvedintheprohibitedactivity;ａｎｄ

aPartymayprovidethatdamagesshallnotbeavailableagainstanon-
profitlibraryうarchive,educationalinstitution,museumorpublicnon-
commercialbroadcastingentityぅifitsustainstheburdenofprovingｔｈａｔ
ｉｔｗａｓｎｏｔａｗａｒｅｏｒｈａｄｎｏｒｅａｓｏｎtobelievethatitsactsconstituteda

prohibitedactivity．

''３Forgreatercertainty,aParlymaybbutisnotrequiredto,putinplaceseparateremediesinl･espectof
Article18.68(TPMs)andArticle18.69(RMI),ifthoseremediesal･eavailableunderitscopyrightlaw
''４１faParty，scopyrightlawprovidesfbrbothpre-establisheddamagesandadditionaldamages,that
Partymaycomplywiththerequirementsofthissubparagraphbyprovidingfbronlyoneofthesefbrms
ofdamages．
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Articlel8､７５：Ｐ１･ovisionalMeasllreS

I．EachParty，sauthoritiesshallactonarequestfbrreliefinrespectofan
intellectualpropertyrightj"α"虚rαα"e7'ａｐａﾉ･jeexpeditiouslyinaccordancewiththat
Party，sjudicialrules．

2．EachPartyshallprovidethatitsjudicialauthoritieshavetheauthorityto
require'theapplicantfbraprovisionalmeasureinrespectofanintellectualproperty
righttoprovideanyreasonablyavailableevidenceinordertosatisfythejudicial
authorityうwithasufficientdegreeofcertaintyうthattheapplicant，srightisbeing
infiingedojrthattheinfiingementisimminent,andtoordertheapplicanttoprovide
securityorequivalentassurancesetatalevelsufficienttopl･otectthedefendantalldto
preventabuse・Suchsecurityorequivalentassuranceshallnotunreasonablydeter
recoursetothoseprocedures．

3．Inciviljudicialproceedingsconcerningcopyrightorrelatedrights
infiingementandtrademalkcounterfeiting,eachPartyshallprovidethatitsjudicial
authoritieshavetheauthoritytoordertheseizureorothertakingintocustodyof
suspectedinfiinginggoods，materialsandimplementsrelevanttotheinfiingemellt，
and，atleastfbrtrademarkcounterfもiting，documentaryevidencerelevanttothe
in丘ingement．

Articlel8､76:SpecialRequirementsrelatedtoBorderMeasures

1．EachPartyshallprovidefbrapplicationstosuspendthereleaseof;orto
detain，anysuspectedcounterfeitorconfilsinglysimilartrademarkorpirated
copyrightgoodsthatareimportedintotheterritoryoftheParty6''５

2．EachPartyshallprovidethatanyrightholderinitiatingproceduresfbrits
competentauthoritiesII6tosuspendreleaseofsuspectedcounterfeitorconfUsingly
similartrademarkorpiratedcopyrightgoodsintofeecirculationisrequiredto
provideadequateevidencetosatisfythecompetentauthoritiesthat,underthelawof
thePartyprovidingtheprocedures,thereisp7”α力cjeaninfi･ingementoftheright
holdel･IsintellectualpropertyrightandtosupplysufHcientinfbrmationthatmay
reasonablybeexpectedtobewithintherightholder，sknowledgetomakethesuspect

''５ForthepurposesofthisArticle：
（a）counterfeittrademarkgoodsmeansanygoods，includingpackaging，bearingwithout

authorizationatrademarkthatisidenticaltothetrademarkvalidlyregisteredinrespectofsuch
goods,orthatcannotbedistinguishedinitsessentialaspects命omsuchatrademark,andthat
therebyin価ｎｇｅｓｔｈｅｒｉｇｈｔｓｏｆｔｈｅｏｗｎｅｒｏｆｔｈｅｔｒademarkinquestionunderthelawofthe
Partyprovidingtheproceduresunderthissection;ａｎｄ

（b）piratedcopyrightgoodsmeansanygoodsthatarecopiesmadewithouttheconsentoftheright
holderorpersondulyauthorisedbythel･ightholderinthecountryofproductionandthatal･e
madedirectlyorindirectlyfromallarticlewherethemakingofthatcopywouldhave
constitutedaninfi･ingementofacol〕yrightorarelatedrightunderthelawoftheParly
providingtheproceduresunderthissection，

ll6ForthepurposesofthisArticle,unlessotherwisespecified，competentauthoritiesmayincludethe
appropriatejudicial,administrativeorlawenfbrcementauthoritiesunderaParty，slaw．
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goodsreasonablyrecognisablebyitscompetentauthorities・Thereqluirementto
providethatinfbrmationshallnotunreasonablydeterrecoursetotheseprocedures．

3．EachPartyshallpl･ovidethatitscompetentauthoritieshavetheamhorityto

requirearightholderinitiatingprocedurestosuspendthereleaseofsuspected
Counterfeitorconfnsinglysimilarti･ademarkorpiratedcopyrightgoods,toprovidea
reasonablesecurityorequivalentassurancesufficienttoprotectthedefendantandthe

competentauthoritiesandtopreventabuse・EachPartyshallprovidethatsuch
securityorequivalentassurancedoesnotum･easonablydeterrecoursetothese
procedures･APartymayprovidethatthesecuritｙｍａｙｂｅｉｎｔｈｅｆｂｒｍｏｆａｂｏｎｄ
ｃｏｎｄｉｔｉｏnedtoholdthedefendantharmlessf･omanylossordamageresulting廿om

anysuspensionofthereleaseofgoodsintheeventthecompetentauthorities
determinethatthearticleisnotaninfiinginggood．

4．WithoutprQjudicetoaParty，slawpertainingtoprivacyortheconfIdentiality
ofinfb1mation：

(a）

(b〕

ifaParty，scompetentauthoritieshavedetainedorsuspendedthe
releaseofgoodsthataresuspectedofbeingcounterfbittrademarkor
piratedcopyrightgoods，thatPartymayprovidethatitscompetent
authoritieshavetheauthoritytoinfbrmtherightholderwithoutundue

delayofthenamesandaddressesoftheconsignolもexportel3cQnsignee
orimporter;adescriptionofthegoods;thequantityofthegoods;and,ｉｆ
known,thecountryoforiginofthegoods;ｌｌ７ｏｌ。

ifaPartydoesnotprovideitscompetentauthoritywiththeauthority
referredtoinsubparagraph（a）whensuspectgoodsaredetainedor
suspended丘omrelease，itshallprovide，atleastincasesofimported
goods，itscompetentauthoritieswiththeauthoritytoprovidethe
infbrmationspecifiedinsubparagraph(a)totherightholdernormally
withiｎ３０ｗｏｒｋｉｎｇｄａｙｓｏｆｔｈｅｓｅｉｚｕｒｅｏｒｄｅterminationthatthegoods
arecounterfeittrademal･kgoodsorpiratedcopyrightgoods．

5．EachPartyshallprovidethatitscompetentauthoritiesmayinitiate
measuresexQﾉi『cio118withrespecttogoodsundercustomscontrolll9thatare：

border

(a）imported；

(b）destinedfbrexport;l2oor

(c）intranSit,121,122

''７Forgreatercertain晩aPartymayestablishreasollableprocedurestol･eceiveoraccessthat
infbrmation・

lI8Forgeatercertainb′,thate;vq＃?cioactiondoesnotrequireafbrmalcomplaintfiomathirdpartyor
rightholder、
''9ForthepurposesofthisArticle,aParlymaytl･eat“goodsulldercustomscontrol”asmeaninggoods
thataresuhjecttoaParty，scustomsprocedures・
'2oForthepuI･posesofthisArticle,aPartymaytreatgoods“destinedfbrexport”asmeaningexported．
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andthataresuspectedofbeingcounterfeittrademarkgoodsorpil･ated
copyrightgoods．

6．EachPartyshalladoptormaintainaprocedurebywhichitscompetent
authoritiesmaydeterminewithinareasonableperiodoftimeaftertheinitiationofthe
proceduresdescribedinparagraphl，paragraph5(a)，paragraph5(b）and，if
applicable,paragraph5(c),whetherthesuspectgoodsinfiingeanintellectualproperty
right､I231faPartyprovidesadministrativeproceduresfbrthedeterminationofan
infi･ingement，itmayalsoprovideitsauthoritieswiththeauthoritytoimpose
administrativepenaltiesorsanctions,whichmayincludefinesortheseizureofthe
infi･inginggoodsfbllowingadeterminationthatthegoodsareinfi･inging．

7．EachPartyshallprovidethatitscompetentauthoritieshavetheauthorityto
orderthedestructionofgoodsfbllowingadeterminationthatthegoodsareinfiinging、
Incasesinwhichthegoodsarenotdestroyed,eachPartyshallensurethat,exceptin
exceptionalcircumstances，thegoodsaredisposedofoutsidethechannelsof
comme１℃ｅｉｎｓｕｃｈａｍａｎｎｅｒａｓｔｏａｖｏｉｄａｎｙｈａｒｍtotherightholder・Inregardto
counterfbittrademalkgoods,thesimpleremovalofthetrademarkunlawfilllyaffixed
shallnotbesu伍cient，otherthaninexceptionalcases,topermitthereleaseofthe
goodsintothechannelsofcommerce．

8．IfaPartyestablishesorassesses,inconnectionwiththeproceduresdescribed
inthisArticle,anapplicationfee,storagefbeordestructionfbe,thatfeeshallnotbe
setatanamountthatunreasonablydetersrecoursetotheseprocedul･es．

9．ThisArticlealsoshallapplytogooｄｓｏｆａｃｏｍｍｅｒｃｉａｌｎａｔｕｒｅｓｅｎｔｉｎｓｍａll
consignments・APartymayexcludefomtheapplicationofthisArticlesmall

職鮮〆go｡d，of｡…mm…'…｡………s，，…！

Articlel8､７７：CriminalProceduresandPenalties

1．EachPartyshallprovidefbrcriminalproceduresandpenaltiestobeappliedat
leastincasesofwilftlltl･ademalkcounterfeitingorcopyrightorrelatedrightspiracy

'2lThissubparagraphappliestosuspectgoodsthatareintransitfi･omonecustomsofficetoanother
customsofficeinthePaI･ty，sterritoIyfomwhichthegoodswillbeexported・
l22Asanaltemativetothissubparagraph,aPartyshallinsteadendeavourtoprovide,ifappropriateand
withaviewtoeliminatingintemationaltradeincounterfeittrademarkgoodsorpiratedcopyright
goods,availableinfbrmationtoanotherPartyinrespectofgoodsthatithasexaminedwithoutalocal
consigneeandthataretranshippedthroughitsterritoryanddestinedfblI･theterritoryoftheotherParty§
toinfbrmthatotherParly，sefIbrtstoidenti6/suspectgoodsuponarrivalinitstel･ritory、
'23ＡPar(ymaycomplywiththeobligationinthisArticlewithrespecttoadetermination､thatsuspect
goodsunderparagraph5in髄ngeanintellectualpropertyrightthroughadeterminationthatthesuspect
goodsbearafalsetradedescription・
I24Forgreatercertainty,aPartymayalsoexcludefi･omtheapplicationofthisArticlesmallquantities
ofgoodsofanon-commercialnaturesentinsmallcollsignments．
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onacommercialscale・Inrespectofwilfillcopyrightorrelatedrightspiracyう‘‘ona
commercialscale，,includesatleast：

(a）actscarriedoutfbrcommercialadvantageorfinancialgain;and

(b）significantacts,notcarriedoutfbrcommercialadvantageorfinancial
gain,thathaveasubstantialprEjudicialimpactontheinterestsofthe
copyrightorrelatedrightsholderinrelationtothemarketplaceol25''2６

ワEachPartyshalltreatwilftllimportationorexportationofcounterfeit

trademarkgoodsorpiratedcopyrightgoodsonacommercialscaleasunlawfnl
aCtiVitieSSuhiecttOCriminalpenaltieS､'2７

3．EachPartyshallProvidefbrcriminalproceduresandpenaltiestobeappliedin

casesofwilftIlimportationl28anddomesticuse，ｉｎｔｈｅｃｏｕｒｓｅｏｆｔｒａｄｅａｎｄｏｎａ
ｃｏｍｍｅｒcialscale,ofalabelorpackaging:'2９

(a）

(b）

towhichatrademarkhasbeenappliedwithoutauthorisationthatis

identicalto,Ｃｌ･cannotbedistinguishedfi･ｏｍ,atrademarkregisteredin
itsterritory;ａｎｄ

thatisintendedtobeusedinthecourseoftradeollgoodsorinrelation

toservicesthatareidenticaltogoodsorservicesfbrwhichthat
trademarkisregistered．

4．Recognisingtheneedtoaddresstheunauthorisedcopyingl30ofa
cinematographicworkffomaperfbrmanceinamovietheatrethatcausessignificant
harmtoarightholderinthemarketfbl･thatwolk,andrecognisingtheneed,todeter
suchharm，eachPartyshalladoptormaintainmeasures,whichshallataminimum
include,butneednotbelimitedto,appropriatecriminalproceduresandpenalties．

'25ThePartiesunderstandthataPariymaycomplywithsubparagraph（b）byaddressingsuch
signifIcantactsunderitscriminalprocedUresandpenaltiesfbrnon-authorisedusesofprotectedworks，
perfbrmancesandphonogramsinitslaw、
ｌ２６ＡＰａｒｔｙｍａｙｐ]rovidethatthevolumeandvalueofanyin価､gingitemsmaybetakenintoaccountin
determiningwhethertheacthasasubstantialprejudicialimpactontheinterestsofthecopyrightor
relatedrightsholderinrelationtothemarketplace・
I27ThePartiesunderstandthataPartymaycomplywithitsobligationundel･thisparagraphby
providingthatdistributionorsaleofcountel･feittrademarkgoodsorpiratedcopyrightgoodsona
commercialscaleisanunlawfillactiviiysubjecttocriminalpenalties、Furthel･more，criminal
proceduresandpenaltiesasspecifiedinparagraphsl,２and3areapplicableinanyfiPeetradezonesin
aPariy・

'28APartymaycomplywithitsobligationrelatingtoimportationoflabelsorpackagingthroughits
measuI･esconcemingdistribution，
I29APartymaycomplywithitsobligationsunderthisparagraphbyprovidingfbrcriminalprocedures
andpenaltiestobeappliedtoattemptstocommitatrademarkoffence・
l3oForthepurposesofthisArticle，ａＰａｒｌｙｍａｙｔｒｅａｔｔｈｅｔｅｒｍ“copying”assynonymouswith
reproduction．
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5．Withrespecttotheoffi3ncesfbrwhichthisArticlerequiresaPartytoprovide
fbrcriminalproceduresandpenalties，eachPartyshallensurethatcriminalliability
fbraidingandabettingisavailableunderitslawも

6．Withrespecttotheofflencesdescribedinparagraphslthrough5，eachParty
shallprovidethefbllowing：

(a）

(b）

(c）

(d）

(e）

Penaltiesthatincludesentencesofimprisonmentaswellasmonetary
finessufficientlyhightoprovideadeterrenttofiltureactsof
in丘ingement,consistentwiththelevelofpenaltiesappliedfbrcrimes
ofacorrespondinggravity・'3１

Itsjudicialauthoritieshavetheauthorityぅindeterminingpenalties,to
accountfbrtheseriousnessofthecircumstances，whichmayinclude
circumstances‘thatinvolvethreatsto,oreffisctson,healthorsafety､'3２

Itsjudicialorothercompetentauthoritieshavetheauthoritytoorder
theseizureofsuspectedcounterfisittrademarkgoodsorpirated
copyrightgoods，anyrelatedmaterialsandimplementsusedinthe
commissionoftheallegedoffbnce,documentaryevidencerelevantto
theallegedoffi3nceandassetsderivedfiom，orobtainedthroughthe
allegedinfiingingactivity．ＩfaPartyrequiresidentificatioliofitems
suhiecttoseizureasaprerequisitefbrissuingajudicialorderrefbrred
tointhissubparagraph，thatPartyshallnotrequiretheitemstobe
describedingreaterdetailthannecessarytoidentifythemfbrthe
purposeofseizure．

Itsjudicialauthoritieshavetheauthoritytoorderthefbrfisiture,atleast
fbrserioUsofflsnces,ofanyassetsderivedfi･omorobtainedthroughthe
infiingingactivity．

ltsjudicialauthoritieshavetheauthoritytoordelrthefbrfbitureor
destructiollof

(i）allcounterfieittrademalkgoodsorpiratedcopyrightgoods；

(ii）materialsandimplementsthathavebeenpredominantlyusedin
thecreationofpiratedcopyrightgoodsorcolmterfbittrademark
goods;ａｎｄ

(iii） anyotherlabelsorpackagingtoWhichacounterfi3ittl･ademark

hasbeenappliedandthathavebeenusedinthecommissionof
theoffbnce．

'3lThePartiesunderstandthatthereislloobligationfbraPartytoprovidefbrthepossibililyof
imprisonmentandmonetaIyfinestobeimposedinparallel・
'32APartymayalsoaccountfbrsuchcircumstancesthroughaseparatecriminalo縦､Ce．
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Incasesinwhichcounterfbittrademarkgoodsandpiratedcopyrightgoodsare
notdestroyed,thejudicialorothercompetentauthoritiesshallensurethat，
exceptinexceptionalcircumstances,thosegoodsaredisposedofoutsidethe
channelsofcommerceinsuchamannerastoavoidcausinganyharmtothe
rightholder・EachPartyshallftlrtherprovidethatfbrfbitureordestruction
lmderthissubparagraphandsubparagraph（c）shalloccurwithout
compensationofanykindtothedefendant．

(り Itsjudicialorothercompetentauthoritieshavetheauthoritytorelease

o喝inthealtemative,provideaccessto，goods，material，implements，
andotherevidenceheldbytherelevantauthoritytoarightholderfbr
civill33infi･ingementproceedings．

(9)Itscompetentauthoritiesmayactupontheirowninitiativetoinitiate

legalactionwithouttheneedfbrafbrmalcomplaintbyathirdperson
orrightholdel:134

7．Withrespecttotheoffencesdescribedinparagraphslthrough5,aPartymay
providethatitsjudicialauthoritieshavetheauthoritytoordertheseizureorfbrfeiture
ofassets,oraltemativelyうａｆｍｅ,thevalueofwhichcorrespondstotheassetsderived
fiom,orobtaineddirectlyorindirectlythrough,theinfi･ingingactivity．

Article１８．７８：ｎ．adeSecretsl35

1．Inthecourseofensuringefflectiveprotectionagainstunfaircompetitionas
providedinArticlelO姉oftheParisConvention,eachPartyshallensurethatpersons
havethelegalmeanstopreventtradesecretslawfilllyintheircontrｏｌｆｉ･ombeing

W淵1h淵至鮒胤期r鯛鵬駕謡:縦i綴駕is認
usedinthisChapteI;tradesecretsencompass,ａｔａｍｉｎｉｍｕｍ,undisclosedinfbrmation
asprovidedfbrinArticle39,２oftheTRIPSAgreement．

2．Suhiecttoparagraph3,eachPartyshallprovidefbrcriminalproceduresand
penaltiesfbroneormoreofthefbllowing：

(a）theunauthorisedandwilfillaccesstoatradesecrethcldinacomputer
■

system；

l33APartymayaIsoprovidethisauthorityinconnectionwithadmillistrativeinii･ingementproceedings，
'34Withregardtocopyrightandrelatedrightspiracyprovidedfbrunderparagraphl，aPartymaylimit
applicationofthisparagraphtothecasesinwhichtheｒｅｉｓａｎｉｍｐａｃｔｏｎｔｈｅｒｉｇｈｔｈｏｌｄｅｒ'sabilityto
exploitthework,perfbrmanceorphonograminthemarket・
I35ForgeatercertaintyぅthisArticleiswithoutprejudicetoaParty，smeasuresprotectinggood企ith
1awfilldisclosurestopI･ovideevidenceofaviolationofthatParty，slawb
I36Forthepu1posesofthisparagaph‘‘amannercontralytohonestcommercialpracticess'meansat
leastpracticessuchasbreachofcontracLbreachofconfidenceandinducementtobreach,andincludes
theacquisitionofundisclosedinfbrmationbythirdpartiesthatknew》orweregrosslynegligentin
値ilingtoknow；thatthosepracticeswereillvolvedintheacquisitioll．
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(b）

(c）

theunauthorisedandwilftllmisappropriationl37ofatradesecret･J

includillgbymeansofacomputel･system;ｏｒ

thefiaudulentdisclosure,oralternatively§theunauthorisedandwilfill

disclosure,ofatradesecret,includingbymeansofacomputersystem．

3．Withrespecttotherelevantactsrefも１．１･ｅｄｔｏｉｎｐａｒａｇｒａｐｈ２，aPartymay§ａｓ
appropriate，limittheavailabilityofitscriminalprocedures，orlimitthelevelof
penaltiesavailable,tooneormoreofthefbllowingcasesinwhich：

(a）theactsarefbrthepurposesofcommercialadvantageorfinancialgain；

(b）theactsarerelatedtoaproductorserviceinnationalorintemational
commerce；

(c）theactsareintendedtomjuretheownerofsuchtradesecret；

(d）theactsaredirectedbyorfbrthebenefltoforinassociationwitha
fbreigneconomicentity;ｏｒ

(e） theactsaredetrimentaltoaParty,seconomicinterests，international
relations,ornationaldefenceornationalsecurityも

Articlel8､79：ProtectionofEnc]IyptedProgram-CarryingSatelliteandCable
Signals

1．EachPartyshallmakeitacriminalofflenceto：

(a） manufacture，assemble，modify》'３８import，export，sell，leaseor
otherwisedistributeatangibleorintangibledeviceorsystemknowing
orhavingreasontoknowl39thatthedeviceorsystemmeetsatleast
oneofthefbllowingconditions：

(i）itisintendedtobeusedtoassist；

(ii）itisprimarilyofassistance;ｏｒ

(iii）itsprincipalftmctionissolelytoassist，

l37APartymaydeemtheterm‘‘misappropriation，，tobesynonymouswith‘‘unlawfillacquisition，，、
'38ForgreatercertaintyぅaPar1ymaytreat"assemble"and"modiij/"asincorporatedin"manuflctuI．e"・
l39ForthepurposesofthisparagI･aph，ａＰａｒｔｙｍａｙｐｌ･ovidethat“havingreasontoknow”ｍａｙbe
demonstratedthroughreasonableevidence，takingintoaccountthe歯ctsandcircumstances
surroImdingtheallegedillegalact,aspartoftheParty'ｓ“knowledge”requirements、APartymaytreat
‘‘havingreasontoknow，，ａｓ‘‘meaning‘‘wilfillnegligence，，．
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indecodinganencryptedprogram-carryingsatellite
authorisationofthelawftlldistributorl40ofsuChsignal;'4１

signalwithoutthe
and

(b）withrespecttoanencryptedprogram-carryingsatellitesignal,wilfUlly：

(i）
(ii）

receive142suchasignal;or
filrtherdistributel43suchsignal，

knowingthatithasbeendecodedwithouttheauthorisationofthelawfnl

distributorofthesignal．

2．EachPartyshallprovidefbrcivilremediesfbrapersonthatholdsaninterest
inanencryptedprogram-carryingsatellitesignaloritscontentandthatisinjuredby
anactivitydescribedinparagraphl．

3．EachPartyshallprovidefbrcriminalpenaltiesorcivilremediesl44fbr
wilfUlly：

(a）

(b）

manufacturingordistributingequipmentknowingthattheequipmentis
intendedtobeusedintheunauthorisedreceptionofanyencrypted
progl･am-canyingcablesignal;ａｎｄ

1．eceiving，orassistinganothertorecelveス・l45anencryptedprogram-
carryingcablesignalwithoutauthorisationofthelawfilldistributorof
thesignal．

Article１８．８０gＧｏｖｅｍｍｅｎｔＵｓｅｏｆＳｏｆｆｗａｒｅ

1．EachPartyrecognisestheimportanceofpromotingtheadoptionofmeasures

toenhallcegovemmentawarenessofrespectfbrintellectualpl･opertyrightsandofthe
detrimentaleffectsoftheinfiingementofintellectualpropertyrights．

'40Withregardtothecrimillalo鮭ncesandpenaltiesinparagraphlandparagraph3，aPartymay
requireademonstrationｏｆｉｎｔｅｎｔｔｏａｖｏｉｄｐａｙｍｅｎｔｔｏｔｈｅｌａｗfilldistributo喝ｏＩ･ademonstrationof
inteI1ttootherwisesecureapecuniarybenefittowhichtherecipientisnotentitled・
I41Theobligationregardingexportmaybemetbymakingitacriminaloffencetopossessand
distributeadeviceorsystemdescribedinthisparagraph､ForthepulposesofthisArticle,aParb/may
providethata“Iawfindistl･ibutor”meallsapersonthathasthelawfillrightinthatParty，sterritoryto
distributetheenclyptedprogram-carlyingsignalandauthoriseitsdecoding、
I42Forgreatercertaintyandfbrthepulposesofparagraphl(b)andparagraph3(b),aPartymayprovide
thatwilfUlreceiptofanencryptedprogram-carryingsatelliteorcablesignalmeansreceiptanduseof
thesignal,ormeansreceiptanddecodingofthesigna1.
143Forgl･eatercertainty,aParlymayinterpret“filrtherdistribute”ａｓ“retransmittothepublic"、
l441faParlyprovidesfbl･civilremedies,itmayrequil･eademonstrationofinjuly、
I45APartymaycomplywithitsobligationinl･espectof"assistinganothertoreceive”byprovidingfbr
crimillalpenaltiestobeavailableagainstaPersonwilfilllypublishinganyinfbrmationinordel･to
enableorassistanotherpersontoreceiveasignalwithoutauthorisationofthelawftlldistributorofthe
signal．
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2．EachPartyshalladoptol･maintainappropriatelaws，regulations，policies，
orders，government-issuedguidelines，oradministrativeorexecutivedecreesthat

providethatitscentralgovemmentagenciesuseonlynon-infiingingcomputer
sofiwareprotectedbycopyrightandrelatedrights，ａｎd，ifapplicable，onlyusethat
computersoftwareinamannerauthorisedbytherelevantlicence・Ｔｈｅｓｅｍｅａｓｕｒｅｓ
－１－－１１－－－－１－－４－』1－－一一一-－２－９ユ９－－－－－－－ﾛｰ－－－－－－－－－－－‐』－－‐r，』－１‐一－－ｆ、一.‐ｒ,‐ １４６

shallapplytotheacquisitionandmanagementofthesoftwarefbrgovemmentuse.’
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